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Part I. The OECD’s master file & local file
documentation requirements, unlike the CbC
report, are requirements set by each country, even
though the OECD has published guidance on what
it believes should be included in them. These
two reports are not BEPS minimum standards, and
therefore are open to modifications or additions
by countries to suit their perceived tax needs.
At the same time, some governments and many
NGOs are pushing for public disclosure of
corporate tax information. The combination of
these two factors could lead to significant leakage
of corporations’ tax information. In that regard:

1. If your country requires the preparation of a
master file & local file, what information is it
requiring in each file that departs from, is in
addition to, or is more than the information
suggested by the OECD’s final report on BEPS
Action 13, on the master file and local file?

Germany has broadly implemented the OECD master
file and local file guidance through the
‘‘Gewinnabgrenzungsaufzeichnungs-Verordnung
(GAufzV)’’1, as of 12th July 2017. However, differences
do exist that can be relatively important.

Overall, Germany has much more comprehensive
documentation requirements than most other coun-
tries, even prior to the BEPS project. Most of the
transfer pricing documentation requirements are now
in addition to and somewhat distinct from the rules
that deal explicitly with the master file and local file
format. For example, Germany retains the require-
ment of a ‘‘documentation of facts’’, i.e. a comprehen-
sive set of supporting documents, which is in addition
to the master file and local file.2 Note that this ‘‘docu-
mentation of facts’’ is extremely comprehensive and
often becomes the focus of German audits.

With regard to the master file requirements, Ger-
many does not substantially deviate from the OECD
guidance.3 The most relevant distinctions between
German local file requirements and the OECD guid-
ance concern the German requirements to provide
contractual information, as well as all financial infor-
mation that was used by the taxpayer in setting prices
(i.e. not just actual year-end results) and to document
transfer price adjustments. Furthermore, German
taxpayers must provide a value chain analysis.4

In addition, taxpayers incurring losses for 3 or more
years are required to describe the cause(s) of the
losses and the provisions to overcome these losses.5

Moreover, in practice, German auditors are typi-
cally very detail-oriented and therefore generally
expect the information to be more in-depth. This is es-
pecially relevant for ‘‘extraordinary’’ transactions,
which fall under specific legislation, such as the ‘‘relo-
cation of functions’’ edicts.6 Such items must be docu-
mented separately and German documentation
requirements would not be met if the taxpayer pro-
vides only a standard OECD local file.

Specific differences in the master file and local file
requirements are therefore important, but not the
only factors that must be considered in Germany.

2. Does your country require the master file, local
file, and any supplementary information actually
to be filed with the tax authorities, or merely to be
retained and produced upon request?

Transfer pricing documentation of ordinary transac-
tions only needs to be produced when requested.
However, taxpayers have only 60 days to provide the
information once it is requested by the tax authori-
ties.7 Most taxpayers therefore prepare the documen-
tation well in advance to ensure they have a solid
foundation for the audit.

Specific requirements apply to ‘‘extraordinary’’
transactions, which refers to any change in how trans-
actions are carried out (e.g. restructurings, change of
contract, etc.). Documentation of such transactions
needs to be prepared contemporaneously (i.e. within
6 months after the financial year in which they oc-
curred), and submitted upon request within 30 days.8

3. Does your country have a position on sharing
information in the master file and local file with
other tax authorities, and would this include
information that departs from or is more than what
is indicated in BEPS Action 13’s final report?

German authorities are officially in favor of informa-
tion sharing, at least within the European Union (EU).
We will see, to what extent facts that include informa-
tion on sensitive German income will be exchanged.
Information sharing is seen as one of the key methods
to tackle tax avoidance. Moreover, tax authorities
within the EU are subject to mandatory arbitration, so
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establishing consistent transfer pricing documenta-
tion is seen as an important step in this regard.

Germany has approved the EU’s exchange mecha-
nisms under which unilateral advance pricing agree-
ments (APAs) will be automatically exchanged. Other
information ‘‘relevant to the allocation of income
among countries’’ will be exchanged upon request.9,10

Because the federal field tax auditors are not in-
volved in all field tax audits, the exchange of informa-
tion also depends on the state (Land) and the very
different attitudes of the state authorities and state
field tax auditors.

Therefore, it is likely that some but not all master
file and local file documents will be exchanged by
German tax authorities.

4. If a taxpayer has prepared a master file
according to requirements of its home country, and
has prepared a local file in accordance with
requirements of your country, what is your
country’s position on seeking information or
documents from the home country that are not
required and not contained in the local file
prepared for your country? What rights would a
taxpayer have to avoid producing that information
if an auditor from your country requested it?

Even before the OECD BEPS initiative, German audi-
tors were very likely to request a multitude of docu-
ments from foreign affiliates. A large number of
decisions and other literature exists regarding circum-
stances in which German tax authorities may request
such data.

If the master file requirements of the taxpayer’s
home country are not in line with German master file
requirements, the German regulations foresee that
missing information has to be supplemented.11

In general, the case law in Germany indicates that
most information that can ‘‘reasonably’’ be provided
and for which there is some indication of relevance
must be provided. Auditors may not just request data
if it is not material to the case, but in practice they will
often argue that further data is necessary to under-
stand the economic fundamentals of the transactions.
Note that in some circumstances data might need to
be provided even if it would not be legal, outside Ger-
many, for the entity to share this information.12

Part II. In addition to the master file and local file,
countries are now exchanging information about
rulings, and some are requiring reporting of
aggressive tax structures or transactions.

1. If your tax authority believes there is a
possibility that an affiliate of a company in your
country may have obtained a ruling or may have
reported an aggressive position, what authority
does your country’s tax authority have to try to
obtain that information (i) from the company
in your country, and (ii) from another tax authority?
What rights would a taxpayer have to prevent the
tax authority from obtaining that information?

In practice German tax audits primarily focus on the
economic merit and arm’s length nature of a transac-
tion. The focus of German field tax audits has been

more on the quantity of the foreign funds and income,
than on its foreign taxation. The taxation of the re-
spective counterparty has not been an explicit focus,
although some countries are viewed skeptically and
transactions with (perceived) low-tax countries are
scrutinized heavily.

A direct focus on advantageous tax rulings can be
seen mainly by the European Commission and its
focus on ‘‘state-aid’’ cases. Germany has few formal
rules that would be directly affected by any tax rul-
ings, although more recent rules are based on the
overall taxation of the counterparty, and German tax
authorities will likely request a lot of information re-
garding the effective tax rate if there is any doubt.

Formally, through EUAHiG13 § 7, Germany has ap-
proved the EU’s automatic exchange mechanisms of
unilateral advance pricing agreements (APAs) and
other tax rulings relating to the allocation of income
among countries.

Furthermore, Germany exchanges information on
request of EU member states.14

However, in accordance with EUAHiG § 4 (3) Ger-
many does not exchange information if:

s conducting enquiries or copying the requested in-
formation breaches German law;

s other EU member states have not sufficiently ex-
hausted the possibilities to gather the information
with its available sources;

s the information would disclose any trade, business,
industrial, commercial or professional secret or
trade process (this may apply in the majority of
cases of German parent companies);or

s the disclosure of the information would disrupt
public order.

Furthermore, Article 26 of the OECD Model Tax
Convention on Income and on Capital (2014) only
allows exchange of information which is likely to be
significant. Hence the foreign tax authority must pro-
vide an explicit estimation why the requested infor-
mation is expected to be substantial.

2. What other organizations within your country

may your tax authority share taxpayer information

with? Are there restrictions on what that

information may be used for? Does a taxpayer have

rights to restrict that sharing?

Individual taxpayer information may not be shared
outside the various tax agencies (including other EU
tax agencies). Overall statistical data (e.g. on overall
collected revenues and total tax-audit related pay-
ments) is made public, and tax authorities use data on
all taxpayers to formulate their audit strategy, but no
individual data may be made public.

Generally, German tax authorities follow these
rules, but in individual cases there have been anony-
mous leaks.
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3. Where does your country stand on making any
information from the CbC report or the master
file, local file, and supplemental information
public? Do you anticipate that such a requirement
will be implemented and if so, what (if any) power
do you see a taxpayer having to restrict or prevent
what is made public?

To date the German government has been concerned
about the competitive disadvantages of any public re-
porting; consequently, Germany has been opposed to
making data from the CbC report public and has not
been supportive of the EU’s separate public CbC re-
porting proposals.
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NOTES
1 Verordnung zu Art, Inhalt und Umfang von Aufzeich-
nungen im Sinne des § 90 Absatz 3 der Abgabenordnung

2 Abgabenordnung (‘‘AO’’) § 90 (3)
3 GAufzV Appendix to § 5
4 GAufzV § 4 (1) and (2)
5 GAufzV § 4 (2)
6 GAufzV § 3
7 AO § 90 (3)
8 AO § 90 (3)
9 Gesetz über die Durchführung der gegenseitigen Amt-
shilfe in Steuersachen zwischen den Mitgliedstaaten der
Europäischen Union (EU-Amtshilfegesetz) (‘‘EUAHiG‘‘)
§ 7
10 AO § 117 Zwischenstaatliche Rechts- und Amtshilfe in
Steuersachen
11 GAufzV § 5(1)
12 Grundsätze für die Prüfung der Einkunftsabgrenzung
zwischen nahestehenden Personen mit grenzüberschreit-
enden Geschäftsbeziehungen in Bezug auf Ermittlungs
und Mitwirkungspflichten, Berichtigungen sowie auf
Verständigungs- und EU-Schiedsverfahren
(‘‘Verwaltungsgrundsätze-Verfahren‘‘) Tz. 3.3.2 e); and
BFH decision as of April 16, 1986, BStBl II p. 736
13 Gesetz über die Durchführung der gegenseitigen Amt-
shilfe in Steuersachen zwischen den Mitgliedstaaten der
Europäischen Union (EU-Amtshilfegesetz)
14 AO § 117
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